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KING, CJ., FOR THE COURT:

1. Douglas Green, J. gppealsan order denying hismoation for post-conviction collatera relief entered

by the Pearl River County Circuit Court. On November 26, 2002, Green pled guilty to attempted

possession of precursor chemicas. He was sentenced to a term of twenty years in the custody of the

Mississppi Department of Corrections, with fifteen years suspended, fiveto serve, and five years of post-

release supervison. Green was ordered to undergo acohol and drug treatment, pay afine, and pay court

costs.



12. On May 27, 2003, Green filed a pro se motion for post-conviction collaterd relief. The motion
was dismissed. On gpped, Green raises the following issues which we cite verbatim:

|. That the trid court erred in dlowing Green to pleg[d] guilty to a non-existent atu[t]e of atempted
possession of precursor chemicals.

II. That Green entered an unintdligent and involuntary plea of guilty.
[11. That Green was denied effective assistance of counsd.

IVV. That the court erred in accepting Green's guilty pleawhere no factua basiswas established of Green's
quilt.

V. The court erred in that the record is void of the elements of the aleged charged [sc] of attempted
possession of precursor chemicas and that the court failed to inform Green of the e ements and/or have
such dements explained by the prosecuting atorney, nor are such dementslisted anywherein therecords.
FACTS

113. On September 6, 2002, Green was indicted for (1) possession of precursor chemicals whilein
possession of afirearm and for (2) possession of awegpon by a convicted felon pursuant to Mississppi
Code Annotated Sections 41-29-313 (Supp. 2003), 41-29-152 (Rev. 2001), and 97-37-5 (Rev. 2000)
respectively. The parties reached a plea agreement. On November 26, 2002, Green, represented by a
public defender, filed a petition to enter a guilty plea to a charge of attempted possession of precursor
chemicals.

14. During hisguilty pleahearing on December 3, 2002, the trial judge questioned Green to determine
whether his plea to the charge of attempted possession of precursor chemicals was knowingly and
voluntarily made. Green testified that he understood the nature of the charge and the consequences of his
plea.

5. Thetrid judge questioned Green regarding whether his attorney had explained the contents of the

guilty pleapetition to him. Green indicated that his attorney went over the information with him and had



explained the chargesto him. Thetrid judge asked if Green's attorney had advised him of the maximum
and minimum sentences required by law, to which he answered affirmatively. Thetrid judge then asked
Greenif his atorney had explained what the prosecutors must prove to show that he was guilty. Green
dated that his attorney had explained thisto him. Thetrid judge questioned Green to determine if he had
been advised of his congtitutiond rights. Green indicated that he had been advised of these rights and the
consequences of walving these rights by pleading guilty. The trid judge asked Green if anyone had
threatened him or promised him anything in regard to his plea. Green testified that he had not been
threatened or promised anything. According to Green, he pled guilty because hewasin fact guilty, and that
the facts relating to the charge of attempted possession of precursor chemicas were true and correct.
T6. Based upon Green's responses to his questions, thetria judge determined that Green's pleawas
knowingly and voluntarily made. Thetrid judge accepted Green's gquilty plea.
STANDARD OF REVIEW
17. Inreviewing atrid court'sdecisonto deny apetition for post-conviction collatera relief, "this Court
will not disturb the trid court's factud findings unless they are found to be clearly erroneous.” Brown v.
State, 731 So. 2d 595 (16) (Miss. 1999) (citation omitted). Where questions of law are raised, the
goplicable standard of review isde novo. Id.
ISSUESAND ANALYSIS
T18. Becauseissues| and V are interrdated, we have addressed them together.
l.
Whether Green entered a guilty pleato avalid statute offense.
T9. Green clamsthat he pled guilty to anon-existent offense. He alegesthat the charge of attempted

possession of precursor chemicals does not exist, thereby making his pleainvaid. While an attempt to



commit acrimeis a separate and digtinct offense from the crime itsdlf, a defendant may be charged with
atempting to commit the principa offense when the attempt statute is coupled with the statute of the
principa offense. Harden v. State, 465 So. 2d 321, 323 (Miss. 1985).

9110.  Pursuant to Mississppi Code Annotated Section 97-1-7 (Rev. 2000), "[€]very person who shall
design and endeavor to commit an offense, and shall do any overt act toward the commission thereof, but
ghdl fall therein, or shal be prevented from committing the same, on conviction thereof, shal, where no
provison is made by law for the punishment of such offense, " shdl be punished for a period or for an
amount of time not greater than is prescribed for the actua commission of the offense so attempted.

11. Missssippi CodeAnnotated Section 41-29-313 makespossess on of precursor drugsor chemicas
unlawful. This gatute lists the types of drugs or chemicas which are consdered precursor drugs. Both
Missssppi Code Annotated Sections 97-1-7 and 41-29-313, when viewed together give the e ements of
the crime charged, attempted possession of precursor drugs or chemicas.

12. Thetranscript reveasthat Green was aware of the State's request to have the charge amended to
attempted possess on of precursor chemicalsand that hisattorney had discussed thischangewith him. "[A]
vaid guilty pleaadmits dl dements of a forma charge and operates as awaiver of dl non-jurisdictiona
defects contained in an indictment or information againgt adefendant.” Harrisv. State, 819 So. 2d 1286
(112) (Miss. Ct. App. 2002) (citation omitted). Thetrid judge questioned Green regarding hisknowledge
of the charge and whether it had been explained to him. Green answered that the charge had been
explained to him, and that he understood it.

113. Greendated under oath that he wasin fact guilty of the crime charged and that he understood the

nature of the crime charged. Therefore, Green was aware of what he was pleading guilty to. Green's



declarationwas made under oath, in open court, and carriesastrong presumption of verity. Baker v. State,
358 So. 2d 401, 403 (Miss. 1978). We find thisissue to be without merit.
.

Whether Green's plea wasvoluntary.
114. Greenaguestha hispleawas unintelligent and involuntary because he did not understand the law
concerning the amended charge of attempted possession of precursor chemicals. He dlamsthat he was
deceived because he thought that he was pleading guilty to a charge that carried alesser sentence.
115.  Green further maintains that his plea was involuntary because the "attempt” Statute was not
mentioned during his plea hearing and he was not adequately advised of the amended charge. Rule 8.04
(A)(3) and (4) of the Uniform Circuit and County Court Rules states.

3. Voluntariness. Before the trid court may accept a plea of guilty, the court must
determine that the pleais voluntarily and intelligently made and thet thereisafactud basis
for the plea. A plea of guilty is not voluntary if induced by fear, violence, deception, or
improper inducements. A showing thet the plea of guilty was voluntarily and intdligently
made must gppear in the record.

4. Advice tothe Defendant. When the defendant is arraigned and wishesto plead guilty
to the offense charged, it is the duty of the trid court to address the defendant personaly
and to inquire and determine:

a That the accused is competent to understand the nature of the charge;
b. That the accused understands the nature and consequences of the plea, and the
maximum and minimum pendties provided by law;

c. That the accused understandsthat by pleading guilty (S)hewaiveshigher condtitutiona
rights of trid by jury, the right to confront and cross-examine adverse witnesses, and the
right againg sdf-incrimination; if the accused is not represented by an attorney, that (s)he
isaware of higher right to an attorney at every stage of the proceeding and that one will
be gppointed to represent himvher if (She isindigent.

716. Green'spetition to enter aguilty pleaand the transcript reflect that he was aware that he would be
pleading guilty to theamended charge of attempted possession of precursor chemicals, and that hisattorney

had gone over both the petition to enter a guilty plea and the amended charge with him.



117. Greenasoclamsthat hewasassured by hisattorney that hewould be placed on probation. \When
asked by the trid judge had he been promised anything, Green indicated that he had not been promised
anything. The trid judge determined that Green's plea was voluntary based upon his responses to the
court's questions regarding his plea. "Trid judges are entitled to place great weight upon a defendant's
initid pleaunder oath.” Templeton v. Sate, 725 So. 2d 764 (1110) (Miss. 1998). Therefore, wefind that
the trid judge complied with Uniform Circuit and County Court Rule 8.04(A)(3) and (4). Thisisueis
without merit.
[11.

Whether Green received effective assistance of counsel.
118.  Greencontendsthat he received ineffective assstance of counsd because hisattorney erroneoudy
advised him that attempted possession of precursor drugs or chemicals carried alesser sentence. Green
asserts that he would have chosen ajury trid had he not been misinformed.
119. To edablish a clam of ineffective assstance of counsd, Green must show (1) a deficiency of
counsdl's performance (2) sufficient to condtitute prgjudice to the defense. Walker v. State, 703 So. 2d
266 (118) (Miss. 1997). Assuming arguendo that Green's attorney performed deficiently, Green hasfailed
to show that the outcome of histriad would be different.
920.  This Court notes that Green's attorney negotiated an agreement which alowed his second count
to benolle prosequied and Green received asentence of fiveyearsto serve pending successful completion
of five years of post-release supervison upon release from the Mississppi Department of Corrections
custody. Thiswould appear to be advantageous to Green rather than detrimentd.
121.  Atthequilty pleahearing, thetria judge asked whether Green was satisfied with the services of his

attorney. Green indicated satisfaction with his attorney's services. This Court is entitled to rely upon



solemn statements made under oath. Gablev. State, 748 So. 2d 703 (1111) (Miss. 1999); Baker v. State,

358 So. 2d 401, 403 (Miss. 1978).

922. This Court finds that Green has not provided any evidence to suggest that his attorney's

performance was deficient to the degree of being prgudicid to his defense. Thisissue is without merit.
V.

Whether there was a factual basis to support the charge of attempted possession of
precursor drugsor chemicals.

723.  Green contends that no evidence exists which links him to the gun or precursor chemicas found
a the house he was vigting.

724. However, areview of the record indicates that Green stated that he was pleading guilty because
he was guilty and that the facts stated in the amended charge were true and correct. URCCC 8.04 (A)(3).
Green now contradicts his testimony. As noted previoudy, this Court is entitled to rely on solemn
statements previoudy given under oath. Gable, 748 So. 2d at (111). We find that, in the face of the
evidence of theguilty pleahearing transcript, Green hasfailed to show that the contradiction in histestimony
warrants areversal.

125. THE JUDGMENT OF THE PEARL RIVER COUNTY CIRCUIT COURT DENYING
POST-CONVICTION RELIEF IS AFFIRMED. ALL COSTS OF THIS APPEAL ARE

ASSESSED TO PEARL RIVER COUNTY.

BRIDGES,P.J.,LEE,MYERS CHANDLERAND GRIFFIS,JJ.,CONCUR. IRVING,
J., CONCURSIN RESULT ONLY. BARNES, J.,, NOT PARTICIPATING.



